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For as long as criminal laws have been on the books, police, 

prosecutors, defense attorneys and judges have made errors, 

resulting in wrongful convictions. Sometimes these errors result 

from good faith mistakes; other times from conscious wrongdoing. 

Generally-accepted statistics about the number of wrongful 

convictions are diffi cult to obtain, though the statistics that are 

available paint a sobering picture.   
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One study from 2005 identifi ed 
340 exonerations between 1989 
and 2003,1 and the pace may be 
accelerating. Advances in forensic 
science have changed the way that 
many crimes are investigated and 
prosecuted. DNA and other scientifi c 
advances in evidence gathering 
are providing an increased level 
of certainty to decisions regarding 
arrest and prosecution. The federal 
government and many state 
governments are passing new laws 
to ensure the proper access to, and 
use of, such scientifi c advances in 
order to minimize the risk of arresting 
and convicting the wrong person.2 
Advocates of such laws expect them 
to lead to a decrease in mistakes 
and misconduct in the criminal 
justice system.3 

These same developments have led 
defense and public interest attorneys 
to take a second look at an increasing 
number of older convictions. 
Attorneys are reexamining physical 
evidence with scientifi c tools that 
were not available or not used 
properly at the time of conviction. 
In a growing number of cases, 
convictions are being overturned, 
often based on strong scientifi c 
evidence of actual innocence. 

Exoneration of innocent men and 
women is surely a development that 
our society should welcome and 
encourage. Nevertheless exoneration 
also presents a signifi cant legal and 
fi nancial challenge for public entities 
and the governmental risk pools that 
insure them. More often than not, 

exoneration is followed by a civil suit 
seeking damages. The cost to defend 
these suits can run to the millions. 
Settlements and judgments can reach 
tens of millions.

This Genesis Insights article will 
provide an overview of wrongful 
convictions and civil wrongful 
conviction litigation. First, 
we introduce some of the key 
organizations leading the charge 
in these areas and provide some 
additional statistics on exonerations. 
Second, we provide an overview of 
compensation statutes on the books 
in many states, as well as private 
legislation. Third, we summarize 
both the types of civil claims typically 
brought following exoneration and 
the defendants and their defenses in 
such claims, and we give examples of 
judgments and settlements. Fourth, 
we discuss the three approaches to 
the trigger date coverage issue that 
arises in most wrongful conviction 
claims. Finally, we conclude with 
some thoughts for governmental risk 
pools and public entities to consider 
in managing this signifi cant exposure.
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The Key Players Pursuing 
Wrongful Conviction Litigation 
and Some Facts About 
Exonerations and Exonerees
A few years before coming to national 
prominence in the O.J. Simpson trial, 
Barry Scheck and Peter Neufeld, two 
defense attorneys and law professors 
in New York, founded the Innocence 
Project. The mission of the Innocence 
Project is to assist prisoners in proving 
their innocence through DNA testing. 
According to its website, the Innocence 
Project “only accepts cases on post-
conviction appeal in which DNA testing 
can prove innocence.”4

As noted in the introduction to this 
article, there is a dearth of accurate 
statistics on wrongful convictions. DNA 
exonerations, however, are accurately 
documented. According to the 
Innocence Project, there have been 289 
DNA-based exonerations in 35 states 
and the District of Columbia since the 
fi rst such exoneration in 1989.5 Of these 
289 exonerations, 222 have occurred 
since 2000.6 The states with the highest 
number of DNA exonerations are: 

> Texas (44)
> Illinois (41)
> New York (27)
> Virginia (14)
> Florida (13)
> Louisiana (12)
> Pennsylvania (11)
> Ohio (10) 
> Oklahoma (10)
> California (9)
> Massachusetts (9)
> North Carolina (9)
> Missouri (7)
> Nebraska (6)
> West Virginia (6)
> Wisconsin (6)7 

The average age of the 289 DNA 
exonerees at the time of conviction 
was 27.8 The average number of years 
served in prison before exoneration was 
13.5.9 Exonerees are disproportionately 
African-American, comprising over 60% 
of the 289 DNA exonerees since 1989.10 

While the Innocence Project has 
focused on situations where DNA 
evidence could be used to overturn a 
conviction, improper use of scientifi c 
evidence was not necessarily the 
primary cause of the conviction in 
all those situations. The Innocence 
Project has identifi ed what it believes 
to be the seven most common 
causes of a wrongful conviction. They 
are: eyewitness misidentifi cation, 
unvalidated or improper forensic 
science, false confessions or 
admissions, government misconduct, 
informants or snitches and bad 
lawyering.11 Based on its own research, 
the Innocence Project asserts that of 
the fi rst 225 DNA exonerations, 173 
involved eyewitness misidentifi cation, 
116 unvalidated or improper forensic 
science, 51 false confessions and 36 
informants or snitches.12

Since the founding of the Innocence 
Project, similar organizations have 
arisen in 46 states. These include local 
innocence projects and law school 
legal clinics. These organizations 
coordinate through the Innocence 
Network, which describes itself as “an 
affi liation of organizations dedicated 
to providing pro bono legal and 
investigative services to individuals 
seeking to prove innocence of crimes 
for which they have been convicted 
and working to redress the causes of 
wrongful convictions.”13 Each of these 
organizations differs in the types of 
cases it will handle and the jurisdictions 
in which it will handle them. Unlike 
the original Innocence Project, many 
do not limit themselves to handling 
cases involving DNA evidence. The 
most recent annual report published 
by the Innocence Network identifi es 21 
exonerations obtained by its member 
organizations in 2011.14

Finally, these organizations are 
increasingly using the press to tell the 
story of the exonerees. Newspapers 
across the country have long 
reported on wrongful convictions and 
exonerations. In recent years, stories 
on wrongful convictions have run in 
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magazines as diverse as Sports Illustrated,15 
The New Yorker,16 Reason Magazine17 and 
Harper’s.18 Television is also covering wrongful 
convictions. On March 25, 2012, the news program 
60 Minutes ran a story on Michael Morton, who 
spent 25 years in prison for murdering his wife 
before DNA evidence exonerated him.19 On the 
same date, CNN ran a story on the diffi culty many 
exonerees face in recovering compensation.20 
In addition to these news stories, newspaper 
editorials often support reforms advocated by 
the Innocence Project.21 

State Compensation Statutes 
and Private Bills
Twenty-seven states and the District of Columbia 
have passed compensation statutes in order 
to provide one means of compensating those 
whose convictions are overturned.22 These 
state laws vary signifi cantly in the amount of 
compensation and the requirements to be eligible 
for compensation.23 Some of these state statutes 
simply amend state tort claims acts to provide 
a specifi c remedy for wrongful conviction while 
others set up boards to evaluate compensation 
requests. Many of these laws are so restrictive that 
they provide compensation in only very narrow 
circumstances.

The following is a sampling of some of provisions 
of selected state compensation statutes. 
Interested readers should review their own 
state’s laws to determine whether there is a 
compensation statute and if so how it operates.

California law provides for up to $100 in 
compensation for each day of wrongful 
imprisonment.24 Under Florida’s Victims of 
Wrongful Incarceration Compensation Act, the 
wrongfully convicted are entitled to recover 
$50,000 for each year of incarceration, up to a 
maximum of $2 million.25 New Jersey provides 
compensation of twice the claimant’s annual 
income in the year prior to incarceration, or 
$20,000, whichever is greater.26 New York law 
provides simply for “such sum of money as 
the court determines will fairly and reasonably 
compensate” the wrongfully convicted claimant.27 

Some states require proof of actual innocence in 
order to obtain compensation. Louisiana requires 
that the conviction be overturned or vacated and 
that the claimant prove by clear and convincing 
evidence that he is “factually innocent of the 
crime for which he was convicted.”28 Many state 

statutes deny compensation for circumstances 
unrelated to the crime for which the claimant 
was wrongfully convicted. Florida, for example, 
precludes compensation when the claimant was 
convicted of another unrelated felony before or 
during the period of wrongful incarceration.29 
Massachusetts denies compensation to 
an individual guilty of committing a felony 
“reasonably connected” to the one for which he 
was wrongfully convicted.30 

Many of the state compensation statutes are 
silent on whether they preclude the wrongfully 
convicted from seeking other types of relief 
against state or local government employees or 
entities in connection with a wrongful conviction. 
A few of the statutes, such as Connecticut’s, 
expressly provide that the claimant may pursue 
other available remedies.31 Other statutes, 
however, purport to make their compensation 
scheme the exclusive remedy or preclude the 
wrongfully convicted from seeking relief under 
the statutory scheme if they have fi led suit or 
otherwise obtained a settlement or judgment 
arising out of their wrongful conviction.32 Here 
again, Florida precludes a person from seeking 
compensation under its statute if he or she has 
sued in state or federal court seeking damages for 
the wrongful incarceration.33 An award under the 
Massachusetts statute acts as a bar to any further 
claim against the commonwealth.34 Mississippi 
requires the wrongfully convicted to seek relief 
under the compensation statute or the Mississippi 
Tort Claims Act, but not both.35 Texas precludes 
a person obtaining relief under its compensation 
statute from bringing any other civil action 
involving the wrongful conviction.36

Finally, a number of states, including some 
that incorporate this into their compensation 
statutes, permit private bills to be enacted to 
compensate the wrongfully convicted. Alabama, 
Georgia, Florida and Virginia have enacted private 
bills in recent years to compensate individual 
exonerees.37 The obvious criticism of this remedy 
is that it leaves compensation to the whims of 
state legislators.

Civil Wrongful Conviction Claims—
Typical Causes of Action, Immunity 
Defenses, Judgments and Settlements, 
and Costs of Defense
Given the limitations and restrictions of 
compensation statutes, not to mention that 
23 states do not have any such statute, many 
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exonerees pursue compensation 
through civil litigation.

An exoneree plaintiff typically will 
bring both state and federal claims. 
Federal claims are usually brought 
under 42 U.S.C. §1983.38 A §1983 suit 
can be fi led in federal or state court. 
State claims are typically brought 
under state constitutional or common 
law tort theories. Whether the claim 
is brought pursuant to state law or 
§1983, exonerees typically allege a 
variety of theories and causes of action, 
including false arrest or imprisonment, 
malicious prosecution, fabrication 
or destruction of evidence, failure 
to disclose exculpatory evidence, 
ineffective assistance of counsel, 
coerced confession and claims alleging 
that witness identifi cation procedures 
violated the plaintiff’s rights. Each 
of these has its own challenges and 
constraints and the law can vary widely 
from state to state and by circuit in 
the federal system.39 The law in 
this area continues to evolve as the 
Supreme Court decides more cases 
clarifying issues bearing on wrongful 
conviction litigation.40

Typical defendants in a wrongful 
conviction claim can include the 
relevant governmental entity, police 
offi cers, investigators (the FBI or state 
equivalent), crime lab employees, the 
medical examiner and prosecutors. 
As with any litigation involving public 
entities and their employees, there are 
a variety of defenses available. Many 
states have tort caps that may limit 
recovery of certain damages against 
certain defendants. All states have 
immunity defenses available to certain 
defendants in certain circumstances. 
Given the many differences in the 
various state laws, this topic is too large 
and complex to cover in detail here, 
except to note that state tort caps and 
state immunities would only apply to 
state law claims. They would not apply 
to claims brought under §1983. 

Some defendants in §1983 claims have 
their own immunity defenses available. 
As is the case with state tort caps and 

immunities, whether and to what extent 
these federal immunity defenses apply 
in a given situation is a complex topic 
that is beyond the scope of this article. 
Still, we can make a few observations 
about immunity defenses in civil 
wrongful conviction litigation brought 
pursuant to §1983. 

Prosecutors and judges tend to have 
stronger immunity defenses available 
to them than do police offi cers 
and investigators. Judges41 and 
prosecutors42 generally have absolute 
immunity for their actions during 
the conduct of a trial. This can be 
overcome in the case of a prosecutor, 
for instance, for actions taken in an 
investigatory capacity before trial, 
although a prosecutor could still be 
entitled to qualifi ed immunity for such 
investigatory actions.43 

Municipal defendants do not have 
any immunity defense to a §1983 
claim.44 The same is true of individuals 
sued in their offi cial capacity, which 
is essentially a claim against the 
government entity.

Police offi cers and investigators sued 
in their individual capacity can avail 
themselves of qualifi ed immunity. 
The test for qualifi ed immunity 
involves generally a two part inquiry: 
whether the plaintiff has stated a 
constitutional violation and if so 
whether the constitutional right was 
clearly established at the time of its 
violation.45 Beyond these very general 
observations, the availability of a 
qualifi ed immunity defense is a fact-
intensive inquiry.

Assuming the exoneree is able to 
overcome the immunity and other 
defenses and proceed to trial against 
one or more defendants, damages 
awarded in wrongful conviction claims 
vary signifi cantly. Indeed, it isn’t 
unheard of for the wrongfully convicted 
to recover nothing or a trivial amount.46 
Some of this variability depends on the 
impact of immunity and other defenses 
on the exoneree’s ability to prove his 
claim. Sympathy for the plight of the 
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exoneree no doubt also plays a factor as does the 
propensity of jurors in the applicable jurisdiction 
to award large sums of damages. 

An individual may be exonerated for procedural 
reasons such as the police denying him his 
constitutional rights. These types of exonerations 
do not necessarily resolve the question of 
whether the exoneree in fact committed the 
crime for which he was wrongfully convicted. 
DNA exoneration, on the other hand, conclusively 
establishes the exoneree’s innocence. An 
individual who has been determined to be 
innocent of the crime for which he was wrongfully 
convicted generally will present a more 
sympathetic plaintiff than does an individual who 
was exonerated on what some may view as a 
technicality. 

There are plenty of examples of the large damages 
awards and settlements received by wrongful 
conviction plaintiffs. Several reported decisions 
have sustained damages awarded in 
the millions:

>  Limone v. United States, 579 F.3d 79 (1st Cir. 
2009) (upholding $102 million award to four 
men based on $1 million per year rule of thumb 
employed by the district court), cert. denied, 460 
U.S. 1011 (1983).

>  Dominguez v. Hendley, 545 F.3d 585 (7th Cir. 
2008) (affi rming $9 million award for four years 
of incarceration), cert. denied, 556 U.S. 1235 
(2009). 

>  Newsome v. McCabe, 319 F.3d 301 (7th Cir. 
2003) (affi rming $15 million award for 15 years of 
incarceration), cert. denied, 539 U.S. 943 (2003).

>  White v. McKinley, No. 05-203, 2009 U.S. 
Dist. LEXIS 24556 (W.D. Mo. Mar. 26, 2009) 
(upholding jury award of $14 million award for 
over fi ve years of incarceration), aff’d, 605 F.3d 
525 (8th Cir. 2010), cert denied, 131 S.Ct. 799 
(2010).

>  Sarsfi eld v. City of Marlborough, No. 03-
10319, 2006 WL 2850359 (D. Mass. Oct. 4, 
2006) ($13 million award for over nine years of 
incarceration).

In addition to these reported decisions, examples 
of judgments and settlements can be found in 
press reports available through an Internet search. 
Examples include the following:

>  In 2012, Chicago, Illinois agreed to pay $3.6 
million to settle a lawsuit fi led by a man who 

spent nine years in prison after being wrongfully 
convicted of murder.47

>  In 2011, Lee’s Summit, Missouri agreed to pay 
$15.5 million to a man who spent two years 
in prison after being wrongfully convicted of 
molesting his stepdaughter. The settlement 
followed a $16 million jury verdict.48

>  In 2010, New York City agreed to pay $9.9 
million to a man who served nearly 20 years 
in prison after being wrongfully convicted of 
murder. The exoneree settled separately with the 
State of New York for $1.9 million, bringing his 
total recovery to $11.8 million.49 

>  In 2010, Long Beach, California agreed to pay 
nearly $8 million to settle a lawsuit fi led by a 
man who spent 24 years in prison after being 
wrongfully convicted of murder.50

>  In 2008, Hammond, Indiana agreed to pay 
$4.5 million to settle with a man who spent 18 
years in prison after being wrongfully convicted 
of rape. The settlement followed a $9 million 
jury verdict.51

>  In 2006, Tulsa, Oklahoma agreed to pay $12.25 
million to settle with a man who spent 14 years 
in prison after being wrongfully convicted of 
rape and kidnapping. The settlement followed a 
$14.5 million jury verdict.52

In addition to recovering damages, if an exoneree 
prevails in a §1983 action, the court has discretion 
to award attorneys’ fees pursuant to 42 U.S.C. 
§1988. The routine availability of fees puts upward 
pressure on settlement costs. In the cases that 
go to trial, the fees can constitute a substantial 
portion of the total cash award.



    Genesis Insights, May 2012    7

Finally, while information about the 
cost of defending these types of 
claims is harder to come by, there are 
several sources indicating that the 
costs can be substantial. A joint study 
of 85 exonerations between 1989 and 
2010 in Illinois concluded that private 
attorneys were paid nearly $32 million 
to defend governments and their 
employees in the suits that followed 
the exonerations.53 Similarly, a former 
Illinois State Representative reported 
on his weblog, based on a Freedom of 
Information Act request, that McHenry 
County, Illinois spent $1,749,530.74 
on outside law fi rm legal fees in 
connection with the litigation arising 
from an exoneree’s wrongful conviction 
for murdering his parents.54 While these 
fees were only through July 2009, 
which preceded the civil damages trial, 
a subsequent blog posting reported 
that the fees and costs for the trial 
in August 2009 were an additional 
$152,582.64.55 The author claims that 
only about $530,000 of the legal fees 
and costs were reimbursed by insurers, 
leaving over $1.3 million to be paid by 
the County.

Trigger Date—The 
Recurring Coverage Issue
Unlike policies issued by traditional 
insurers, which tend to follow ISO 
wording, a wide variance in the policy 
language appears in the memorandums 
of coverage issued by governmental 
risk pools. Any discussion about 
coverage issues therefore must 
begin with the warning that the 
specifi c contract language will play a 
signifi cant role in a court’s rulings on 
coverage. In addition, in some states, 
memorandums of coverage may not 
be interpreted by the courts using 
traditional rules of construction applied 
to insurance contracts. None of what 
follows should be taken to suggest that 
a court would adopt a particular rule 
when confronted with specifi c policy 
language, particularly when it differs 
materially from the language at issue 
in the reported cases. Subject to that 
caveat, what follows is an overview 

of the three main approaches to 
addressing the issue of trigger date in 
wrongful conviction claims. Our goal 
here is to describe each approach 
generally and make a few observations 
about its acceptance by the courts. We 
will not delve into the reasoning behind 
each approach or take a position on 
whether one approach is sounder than 
the others.56 

Wrongful conviction claims typically 
trigger a CGL-type policy’s personal 
injury coverage, as opposed to its bodily 
injury or property damage coverage. 
Personal injury coverage is generally 
triggered by an offence, rather than 
an occurrence, during the coverage 
period. Offence usually is defi ned 
to include malicious prosecution, 
false arrest, false imprisonment and 
civil rights violations. Coverage for 
these intentional torts usually does 
not require that the personal injury 
be caused by an accident; likewise, 
the “neither expected or intended” 
conditions typically do not apply to 
personal injury claims. Again, however, 
policies may vary.57

When determining the trigger date 
under this type of coverage, there are 
essentially three approaches that the 
courts have adopted, or the parties 
have urged, in wrongful conviction 
claims: 1) coverage is triggered 
under the policy in force on the 
date of conviction, or some earlier 
date, typically arrest or indictment; 
2) coverage is triggered under 
the policy in force on the date of 
exoneration; 3) coverage is triggered 
under each policy in force during the 
entire period of incarceration. 

The fi rst approach, that coverage is 
triggered only under the policy in force 
on the date of conviction or earlier, is 
followed by the overwhelming majority 
of federal and state courts to have 
addressed trigger in these types of 
claims. Although there is no general 
agreement by these courts on whether 
the trigger date is arrest, indictment 
or conviction, these courts all agree 
that conviction is the last possible date 

“Unlike policies 

issued by traditional 
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ISO wording, a 
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for coverage to be triggered.58 Absent some 
unexpected change in the judicial winds, there 
seems to be enough case law at this point to 
expect that most courts will continue to follow 
this approach. Again, however, unusual policy 
language may dictate a different approach in an 
individual case.

The second approach is followed by just a few 
courts. Most recently, in American Safety Casualty 
Ins. Co. v. City of Waukegan,59 the United States 
Court of Appeals for the Seventh Circuit, applying 
Illinois law, held that for purposes of a malicious 
prosecution claim under §1983, exoneration is the 
trigger date.60 The court acknowledged that its 
position is in the minority, but felt constrained to 
follow an earlier decision of an Illinois appellate 
court, even though that decision had been 
reversed, albeit on other grounds.61 Under the 
circumstances, City of Waukegan is something less 
than a defi nitive statement of Illinois law. A federal 
district court interpreting a policy under Illinois 
law would be bound to follow the ruling; Illinois 
state courts would not. Until the Illinois Supreme 
Court rules on the trigger date issue, therefore, 
a signifi cant question will remain whether City of 
Waukegan accurately predicts how the trigger 
issue should be decided under Illinois law.62 

The third approach is advocated by counsel for 
the exonerees and some public entity insureds. 
The aim of this approach is to maximize coverage 
by triggering all or most policies in force at any 
time from conviction (or even arrest) through 
exoneration. The plaintiffs variously argue that 
the ongoing failure to correct the prior errors that 
led wrongfully to conviction is either a continuing 
tort or a series separate occurrences (or offences). 
In doing so, they seek to adopt the reasoning 
of certain toxic tort claims where exposure over 
a period of time caused damages. Courts have 
overwhelmingly rejected this position in wrongful 
conviction claims. Indeed, City of Waukegan, 
which adopted the minority position on the 
trigger date for a malicious prosecution claim, 
expressly rejected the argument that a continuous 
or multiple trigger should apply in these types of 
claims.63 There is nothing in any of the decisions 
to date to suggest that the plaintiffs are likely to 
have any future success persuading a signifi cant 
number of courts to adopt this approach.64

Some Thoughts for Governmental Risk 
Pools and Public Entities to Consider
As should be apparent from this overview, 
exonerations and the likely civil damage suits that 
follow in their wake present particular challenges 
for public entities and governmental risk pools. 
The following are a few suggestions for evaluating 
and responding to this exposure.

Challenges Arising From Coverage Issues

The coverage trigger issues arising from these 
claims can cause tension between the public 
entities and the governmental risk pools that 
insure them. This is particularly true if a public 
entity had no or inadequate insurance coverage 
in place on the applicable trigger date, which 
in most cases will have been years or decades 
in the past. To be sure, governmental risk pools 
have an obligation to their members to preserve 
surplus by resisting claims that clearly are not 
covered. On the other hand, decisions like City 
of Waukegan may encourage a public entity to 
initiate coverage litigation in an attempt to trigger 
insurance coverage under the coverage document 
in force on the date of exoneration. Similarly, 
while there is little support for treating the period 
of incarceration as a continuing tort or a series 
of separate occurrences or offences that triggers 
coverage under multiple policies, given the 
potential for large damages and attorneys’ fees 
awards in these cases, counsel for the exonerees 
are likely to continue pushing the continuous 
trigger argument, at the least until there is further 
clarity and certainty in the law.65 All of this adds up 
to a potential coverage litigation expense for the 
public entity and the governmental risk pool as 
well as a degree of uncertainty about the amount 
of coverage that ultimately may be available to 
satisfy a settlement or judgment.

A governmental risk pool can’t do anything 
retroactively to rewrite occurrence-type coverage 
that was in place many years ago. It can, however, 
take the following concrete steps to evaluate and 
manage its ongoing exposure: 

>  A pool should consider fi rst whether it needs 
to tighten the language in its current coverage 
documents to make it even more diffi cult for 
an exoneree to prevail in a continuous trigger 
argument. The case law cited in this article can 
assist the pool and its counsel in evaluating its 
current policy language. While this won’t cure 
shortcomings in prior coverage documents, it at 
least starts to address the issue for the future. 
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>  A pool should next review its current 
and past coverage documents to 
make sure wrongful conviction claims 
are not covered under multiple 
coverage parts. As noted above, the 
reported decisions deal primarily 
with ISO-based coverage documents 
in which the claims present a GL 
personal injury exposure. It’s possible, 
however, that different policy 
wording could result in coverage 
being triggered under E&O, police 
professional or other types of 
coverage that might be offered 
by a pool. Strong anti-stacking 
provisions should prevent separate 
coverage parts in a single coverage 
document from being triggered. 
The issue can be a bit trickier if one 
of these other coverages is offered 
on a claims made basis. In that 
circumstance, a pool could be faced 
with claims made coverage being 
triggered under the current coverage 
documents and occurrence coverage 
being triggered under one or more 
previous coverage documents. 
A pool would be well advised 
to examine the possibility of this 
scenario and adjust its current anti-
stacking language as necessary. 

>  Finally, a pool that wants to 
minimize the risk of exposing 
multiple policy years to a single 
wrongful conviction suit should 
consider amending its coverage 
documents to state explicitly that 
the trigger date for a malicious 

prosecution claim is the date of 
conviction, at the latest. This should 
help prevent a court from following 
the City of Waukegan ruling.

Challenges Arising From 
the Long Tail

There usually will be a very long tail 
between the coverage triggering 
event—assuming that to be the arrest 
or conviction—and the civil damages 
suit. As noted earlier, the average time 
a DNA exoneree has served in prison is 
over 13 years. That means on average 
the civil suit following exoneration will 
be fi led at least 13 years, and usually 
more, after the trigger date. It would 
not be unusual for a governmental risk 
pool to have little or no remaining 
IBNR reserves in the accident year 
in which the trigger date falls. This 
means a single signifi cant claim 
could put signifi cant pressure on 
the pool’s surplus. 

At a minimum, a pool would be well 
advised to discuss this issue with its 
actuaries in order to evaluate whether 
reserves should be strengthened in 
earlier accident years. There is not 
necessarily a single correct answer 
for whether reserve strengthening 
should be undertaken. There is no 
way for a pool to predict the likelihood 
or volume of exonerations and civil 
claims. Still, there are certain factors 
a pool can examine in evaluating its 
exposure that may inform the reserve 
decision. These include answers to the 
following questions:

>  What is the historical coverage 
structure provided by the pool and 
how is it likely to respond in the 
event of a wrongful conviction claim?

>  Has there been any history of 
wrongful conviction claims in the 
state and in particular with current or 
former pool members?

>  Is there an active innocence project, 
law school clinic or other entity in 
the state that could be expected 
to bring wrongful conviction claims 
in appropriate circumstances? In 

answering this question, however, 
be mindful of the fact that many 
of the innocence projects handle 
wrongful conviction claims from all 
over the country.

>  Are there any news reports in the 
jurisdiction that suggest problems 
with any prior convictions that could 
give rise to future claims?

>  Are there any news reports of past 
problems with police procedures, 
including in particular problems with 
rogue police offi cers or inadequate 
crime lab procedures?

Public entities can ask themselves many 
of the same questions. In addition, 
they should be examining the coverage 
they had in place going back perhaps 
20 years or more, given the long tail 
of these claims. If there are gaps or 
periods of underinsurance, the public 
entity should be asking itself how it 
would fund the costs of defense and 
judgment or settlement in the event a 
wrongful conviction suit arises from a 
trigger date on which it has limited or 
no insurance.

Challenges Arising From Costs 
and Complexity of Defense

Civil damages suits following 
exoneration can be extremely expensive 
to defend. As shown, public entities 
can spend millions of dollars defending 
them. Given the complexity of the 
issues in these suits, particularly some 
of the immunity issues, it is not at all 
unusual to see multiple appeals. In 
addition, frequently there are confl icts 
between and among defendants, 
requiring separate counsel for each of 
them. While some contract language 
anticipates this by requiring the use 
of shared counsel, it is questionable 
whether such policy language can 
overcome real confl icts of interest 
that would preclude counsel from 
representing multiple parties. Public 
entities and governmental risk pools 
need to evaluate the structure and the 
amount of coverage available to pay for 
the defense of these types of actions, at 
least in the current coverage documents.
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Conclusion
This article only scratches the surface of the 
many issues surrounding wrongful convictions. 
Wrongful convictions are a growing challenge for 
governmental risk pools and public entities. The 
civil suits that follow exoneration raise complex 
factual and legal issues that make them diffi cult 
and costly to defend. The public interest lawyers 
bringing these claims are sophisticated. The 
exonerees often make sympathetic plaintiffs, 
particularly those who have established actual 
innocence, typically through DNA testing. 
Governmental risk pools and public entities would 
be well advised to take steps now to understand 
and manage their exposure to these claims. 
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